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Qpi ni on by Hanak, Adm nistrative Trademark Judge:

John Cal vani (applicant) seeks to register the design
shown bel ow for “nmen’s and wonen’ s cl ot hing; nanely,
shirts, sweaters, jackets, coats, T-shirts, baseball caps,
sweat shirts, sweat pants, pants, shorts, socks and
footwear.” The intent-to-use application was filed on
Decenber 19, 2002. In his application, applicant referred

to the design shown bel ow as “the design of sunglasses.”
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Citing Section 2(d) of the Trademark Act, the
Exam ning Attorney refused registration on the basis that
applicant’s mark, as applied to applicant’s goods, is
likely to cause confusion wth the design mark shown bel ow,
previously registered for “clothing, nanmely hats, shirts,
caps, sweat shirts and sports uniforns.” Registration No.

2,715, 345 issued May 13, 2003.
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When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. Applicant did not request an oral
heari ng.

In any likelihood of confusion analysis, tw key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry mandated
by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”). Considering first the
goods, we note that they are, in part, identical. The
cited registration includes shirts and sweat shirts.

Li kewi se, the recitation of goods in the application
includes shirts and sweat shirts.

Turning to a consideration of the marks, we note at
the outset that when the goods of the parties are in part
legally identical as is the case here, “the degree of
simlarity [of the marks] necessary to support a concl usion

of likely confusion declines.” Century 21 Real Estate

Corp. v. Century Life of America, 970 F.2d 874, 23 USPQd

1698, 1700 (Fed. Gir. 1992).
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At page 1 of his brief, applicant reiterates that his
design consists of “the design of sunglasses.” Moreover,
appl i cant acknow edges at page 1 of his brief that the
design of the cited registration is also a “sungl ass
design.” Applicant then goes on to argue at page 2 of his
brief that there are differences between his sungl ass
design and the registered sunglass design. Applicant notes
that his |lenses are “nore square” whereas registrant’s
| enses are “nore rounded.” Applicant further notes at page
2 of his brief that “the handl es of the glasses are
conpletely different as well, with one being nore rounded
[ presumably applicant’s] and the other nore sharp edged
[ presumably registrant’s].” However, applicant also
acknow edges at page 2 of his brief that one could discern
the differences in these two sungl ass designs only by neans
of “a side by side conparison.”

The problemw th applicant’s reasoning is that
consuners do not have the luxury of conparing marks on a
si de- by-side basis. The question this Board nust decide is
whet her a consuner seeing one of registrant’s shirts with
regi strant’ s sungl ass design would, at a later tinme upon
seeing one of applicant’s shirts with applicant’s sungl ass
desi gn, assune that the shirts emanated froma comon

source.
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Appl ying the proper test, we find that a consuner of
shirts would not be able to renenber the details of either
registrant’s or applicant’s sungl ass design trademarks, and
woul d be of the belief that any shirt bearing a sungl ass
design mark emanated fromthe sane source as other shirts
whi ch al so had affixed to them a sungl ass desi gn.

In short, we find that if applicant were to use his
sungl ass design on the identical ordinary consuner goods
for which registrant previously registered its sungl ass
design, that there would be a |ikelihood of confusion.

Decision: The refusal to register is affirmed.



